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enrolled agent may also offer his res-
ignation. The Director of Practice, in
his discretion, may accept the offered
resignation of an enrolled agent and
may suspend an attorney, certified
public accountant, or enrolled agent in
accordance with the consent offered.

[31 FR 10773, Aug. 13, 1966, as amended at 35
FR 13206, Aug. 19, 1970; 57 FR 41095, Sept. 9,
1992]

§ 10.56 Contents of complaint.
(a) Charges. A complaint shall give a

plain and concise description of the al-
legations which constitute the basis for
the proceeding. A complaint shall be
deemed sufficient if it fairly informs
the respondent of the charges against
him so that he is able to prepare his de-
fense.

(b) Demand for answer. In the com-
plaint, or in a separate paper attached
to the complaint, notification shall be
given of the place and time within
which the respondent shall file his an-
swer, which time shall not be less than
15 days from the date of service of the
complaint, and notice shall be given
that a decision by default may be ren-
dered against the respondent in the
event he fails to file his answer as re-
quired.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38353, July 28, 1977]

§ 10.57 Service of complaint and other
papers.

(a) Complaint. The complaint or a
copy thereof may be served upon the
respondent by certified mail, or first-
class mail as hereinafter provided; by
delivering it to the respondent or his
attorney or agent of record either in
person or by leaving it at the office or
place of business of the respondent, at-
torney or agent; or in any other man-
ner which has been agreed to by the re-
spondent. Where the service is by cer-
tified mail, the return post office re-
ceipt duly signed by or on behalf of the
respondent shall be proof of service. If
the certified matter is not claimed or
accepted by the respondent and is re-
turned undelivered, complete service
may be made upon the respondent by
mailing the complaint to him by first-
class mail, addressed to him at the ad-
dress under which he is enrolled or at
the last address known to the Director

of Practice. If service is made upon the
respondent or his attorney or agent of
record in person or by leaving the com-
plaint at the office or place of business
of the respondent, attorney or agent,
the verified return by the person mak-
ing service, setting forth the manner of
service, shall be proof of such service.

(b) Service of papers other than com-
plaint. Any paper other than the com-
plaint may be served upon an attorney,
certified public accountant, or enrolled
agent as provided in paragraph (a) of
this section or by mailing the paper by
first-class mail to the respondent at
the last address known to the Director
of Practice, or by mailing the paper by
first-class mail to the respondent’s at-
torney or agent of record. Such mailing
shall constitute complete service. No-
tices may be served upon the respond-
ent or his attorney or agent of record
by telegraph.

(c) Filing of papers. Whenever the fil-
ing of a paper is required or permitted
in connection with a disbarment or
suspension proceeding, and the place of
filing is not specified by this subpart or
by rule or order of the Administrative
Law Judge, the paper shall be filed
with the Director of Practice, Treasury
Department, Washington, DC 20220. All
papers shall be filed in duplicate.

[Dept. Circ. 230, Rev., 31 FR 10773, Aug. 13,
1966, as amended at 31 FR 13992, Nov. 2, 1966;
42 FR 38354, July 28, 1977]

§ 10.58 Answer.

(a) Filing. The respondent’s answer
shall be filed in writing within the
time specified in the complaint or no-
tice of institution of the proceeding,
unless on application the time is ex-
tended by the Director of Practice or
the Administrative Law Judge. The an-
swer shall be filed in duplicate with the
Director of Practice.

(b) Contents. The answer shall con-
tain a statement of facts which con-
stitute the grounds of defense, and it
shall specifically admit or deny each
allegation set forth in the complaint,
except that the respondent shall not
deny a material allegation in the com-
plaint which he knows to be true, or
state that he is without sufficient in-
formation to form a belief when in fact

VerDate 11<MAY>2000 13:30 Jul 13, 2001 Jkt 194115 PO 00000 Frm 00168 Fmt 8010 Sfmt 8010 Y:\SGML\194115T.XXX pfrm04 PsN: 194115T



169

Office of the Secretary of the Treasury § 10.64

he possesses such information. The re-
spondent may also state affirmatively
special matters of defense.

(c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint which is not denied in
the answer shall be deemed to be ad-
mitted and may be considered as
proved, and no further evidence in re-
spect of such allegation need be ad-
duced at a hearing. Failure to file an
answer within the time prescribed in
the notice to the respondent, except as
the time for answer is extended by the
Director of Practice or the Administra-
tive Law Judge, shall constitute an ad-
mission of the allegations of the com-
plaint and a waiver of hearing, and the
Examiner may make his decision by
default without a hearing or further
procedure.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§ 10.59 Supplemental charges.

If it appears that the respondent in
his answer, falsely and in bad faith, de-
nies a material allegation of fact in the
complaint or states that the respond-
ent has no knowledge sufficient to
form a belief, when he in fact possesses
such information, or if it appears that
the respondent has knowingly intro-
duced false testimony during pro-
ceedings for his disbarment or suspen-
sion, the Director of Practice may
thereupon file supplemental charges
against the respondent. Such supple-
mental charges may be tried with
other charges in the case, provided the
respondent is given due notice thereof
and is afforded an opportunity to pre-
pare a defense thereto.

§ 10.60 Reply to answer.

No reply to the respondent’s answer
shall be required, and new matter in
the answer shall be deemed to be de-
nied, but the Director of Practice may
file a reply in his discretion or at the
request of the Administrative Law
Judge.

[31 FR 10773, Aug. 13, 1966 as amended at 42
FR 38354, July 28, 1977]

§ 10.61 Proof; variance; amendment of
pleadings.

In the case of a variance between the
allegations in a pleading and the evi-
dence adduced in support of the plead-
ing, the Examiner may order or au-
thorize amendment of the pleading to
conform to the evidence: Provided, That
the party who would otherwise be prej-
udiced by the amendment is given rea-
sonable opportunity to meet the alle-
gations of the pleading as amended;
and the Administrative Law Judge
shall make findings on any issue pre-
sented by the pleadings as so amended.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§ 10.62 Motions and requests.
Motions and requests may be filed

with the Director of Practice or with
the Administrative Law Judge.

[31 FR 10773, Aug. 13, 1966, as amended at 42
FR 38354, July 28, 1977]

§ 10.63 Representation.
A respondent or proposed respondent

may appear in person or he may be rep-
resented by counsel or other represent-
ative who need not be enrolled to prac-
tice before the Internal Revenue Serv-
ice. The Director may be represented
by an attorney or other employee of
the Internal Revenue Service.

§ 10.64 Administrative Law Judge.
(a) Appointment. An Administrative

Law Judge appointed as provided by 5
U.S.C. 3105 (1966), shall conduct pro-
ceedings upon complaints for the dis-
barment or suspension of attorneys,
certified public accountants, or en-
rolled agents.

(b) Powers of Examiner. Among other
powers, the Examiner shall have au-
thority, in connection with any disbar-
ment or suspension proceeding as-
signed or referred to him, to do the fol-
lowing:

(1) Administer oaths and affirma-
tions;

(2) Make rulings upon motions and
requests, which rulings may not be ap-
pealed from prior to the close of a hear-
ing except, at the discretion of the Ad-
ministrative Law Judge, in extraor-
dinary circumstances;
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